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DECREE OF THE MINISTER OF COMMUNICATION AND INFORMATION TECHNOLOGY OF THE REPUBLIC OF INDONESIA
NUMBER : 02/PER/M.KOMINFO/3/2008

ON

GUIDE FOR THE CONSTRUCTION AND USAGE OF JOINT TOWER OF TELECOMMUNICATION

BY THE GRACE OF GOD THE ALMIGHTY

MINISTER OF COMMUNICATION AND INFORMATION TECHNOLOGY,

Considering:         a.  that  Telecommunication Tower is one of the main supporting

                                  infrastructures in the vital provision of telecommunication and 
                                  needs  an availability of land/terrain,  building  and  ventilation 
                                  (an open air space);

b. that within the framework of effectiveness and efficiency, the use
      of  Telecommunication Tower must  take  into account factors of

      environmental  security,  community  health and  environmental
      aesthetics;

c. that  in  view   of   what   is  stated  in points a and b  above, it  is considered  necessary  to   establish  a  guide   on    the  use  of Telecommunication Tower by ratifying a Decree of  the  Minister
      of Communication and Information Technology.   

Bearing in mind: 1. Law of the Republic of Indonesia Number 5 Year 1999 on Prohibition of the Monopoly Practice and Unhealthy Business Competition (State Gazette of the Republic of Indonesia Number 33 Year 1999, Additional State Gazette of the Republic of Indonesia Number 3817);                                

2. Law of the Republic of Indonesia Number 18 Year 1999 on Construction Service (State Gazette of the Republic of Indonesia Number 54 Year 2007, Additional State Gazette of the Republic of Indonesia Number 3833);

3. Law of the Republic of Indonesia Number 36 Year 1999 on Telecommunication (State Gazette of the Republic of Indonesia Number 154 Year 1999, Additional State Gazette of the Republic of Indonesia Number 3881);

4. Law of the Republic of Indonesia Number 28 Year 2002 on Building (State Gazette of the Republic of Indonesia Number 53 Year 2002, Additional State Gazette of the Republic of Indonesia Number …..?);

5. Law of the Republic of Indonesia Number 32 Year 2004 on Regional Governments (State Gazette of the Republic of Indonesia Number 125 Year 2004, Additional State Gazette of the Republic of Indonesia Number 4437) as amended by Government Regulation Replacing Law of the Republic of Indonesia Number 3 Year 2005;

6. Law of the Republic of Indonesia Number 25 Year 2007 on Capital Investment (State Gazette of the Republic of Indonesia Number 67 Year 2007, Additional State Gazette of the Republic of Indonesia Number ….?).

7. Law of the Republic of Indonesia Number 26 Year 2007 on Space Structuring (State Gazette of the Republic of Indonesia Number 68 Year 2007, Additional State Gazette of the Republic of Indonesia Number ….?).  
8. Government Regulation of the Republic of Indonesia Number 52 Year 2000 on Provision of Telecommunication (State Gazette of the Republic of Indonesia Number 107 Year 2000, Additional State Gazette of the Republic of Indonesia Number 3980);

9. Government Regulation of the Republic of Indonesia Number 53 Year 2000 on Use of Radio Frequency Spectrum and Satellite Orbit (State Gazette of the Republic of Indonesia Number 108 Year 2000, Additional State Gazette of the Republic of Indonesia Number 3981);

10. Decree of the President of the Republic of Indonesia Number 9 Year 2005 on Positions, Duties, Functions, Organization and Work Method of State Ministries of the Republic of Indonesia as amended several times, the latest by the Decree of the President of the Republic of Indonesia Number 94 Year 2006;

11. Decree of the President of the Republic of Indonesia Number 10 Year 2005 on Organizational Unit and Duties of Echelon I of State Ministries of the Republic of Indonesia as amended several times, the latest by the Decree of the President of the Republic of Indonesia Number 7 Year 2007;

12. Government Regulation of the Republic of Indonesia Number 38 Year 2007 on Allocation of Governmental Matters between the (Central) Government, Provincial Governments, and District/Municipal Governments (State Gazette of the Republic of Indonesia Number 82 Year 2007, Additional State Gazette of the Republic of Indonesia Number 4737);

13. Decision of the Minister of Communication Number KM. 20 Year 2001 on Provision of Telecommunication Network as amended several times, the latest by the Decree of the Minister of Communication and Information Technology Number 43/P/M.KOMINFO/12/2007;

14. Decision of the Minister of Communication Number KM.35 Year 2004 on Provision of Wireless Local Fixed Network with Limited Mobility;

15. Decree of the Minister of Communication and Information Technology Number 01/P/M.Kominfo/4/2005 on Organization and Work Method of the Department of Communication and Information Technology;

16. Decree of the Minister of Communication and Information Technology Number 03/P/M.Kominfo/5/2005 on Adjustment of Nomenclatures of a number of Decisions/Decrees of the Minister of Communication which regulate Special Material Content in the Field of Post and Telecommunication.
DECIDES

To ratify:               DECREE OF THE     MINISTER OF   COMMUNICATION   AND 

                               INFORMATION    TECHNOLOGY    ON   GUIDE   FOR      THE 
                               CONSTRUCTION    AND    USAGE  OF      JOINT TOWER OF 

                              TELECOMMUNICATION
CHAPTER I
GENERAL PROVISIONS 

Article 1

In this Ministerial Decree, what is meant by :

1.
Telecommunication is any emission, transmission and/or reception of any information in the form of signs, signals, writing, images, voice, and sound by wire, optical, radio, or other electromagnetic systems.

2.
Telecommunication provision is an activity of providing and servicing telecommunication, enabling the provision of telecommunication.

3.
Tower is a special construction/building that functions as a supporting means to accommodate telecommunication tools the design and the construction form  of which are in accordance with the need of telecommunication provision.

4.
Joint Tower is a Telecommunication Tower used jointly by Telecommunication Providers.

5.
Telecommunication Provider is an individual, cooperative, regional government enterprise, state enterprise, private enterprise, government agency, and state defense and security agency. 

6.
Tower Provider is a business entity which constructs, owns, provides, and rents a Telecommunication  Tower to be jointly used by Telecommunication Providers.

7.
Tower Manager is a business entity that manages or operates the Tower belonging to another party.

8.
Tower Contractor is an individual service provider or business entity regarded as a professional expert in the field of Tower building construction capable of providing activities to introduce a Tower planning result for other parties.

9.
Main Network is part of telecommunication infrastructure network that connects various elements of telecommunication networks that functions as Central Trunk, Mobile Switching Center (MSC), and Base Station Controller (BSC).

10.
License for Building a Tower is a license for constructing a building in accordance with a prevailing regulation.

11.
The Indonesian Business Entity is an individual  or legal entity established according to Indonesian Law, that has a domicile in Indonesia, and operates in Indonesia.

12.
Regional Governments are Governors, District or Municipal Chiefs, or a regional set as elements of Regional Government administrator.

13.
Minister is the Minister whose scope of duties and responsibilities is in the field of Post and Telecommunication.

14.
Director General is the Director General whose scope of duties and responsibilities is in the field of Post and Telecommunication.

CHAPTER II
TOWER CONSTRUCTION

Article 2

For the sake of efficiency and effectiveness of space usage, the Tower must be used jointly by taking into account the sustainability of the growth of telecommunication industry.

Article 3

(1)
The Construction of the Tower may be done by:

a.
Telecommunication Provider;

b.
Provider of Tower; and/or

c.
Tower Contractor.

(2)
Tower Construction must have a License for Building a Tower from the authorized government agency in accordance with the prevailing regulation.

(3)
Granting a License for Building a Tower referred to in paragraph (2) shall take cognizance of the provision regarding space structuring in accordance with the prevailing regulation.

(4)
Telecommunication Provider, Tower Provider, and or Tower Contractor in applying for a License for Building a Tower shall submit information on the plan for Joint Tower usage.

(5)
The information referred to in paragraph (4) must be done by written agreement between Telecommunication Providers.

Article 4
(1)
The Regional Government must draft a rule for determining the site of the Tower in accordance with the prevailing regulation.

(2)
The Regional Government in drafting the rule for determining the site of the Tower referred to in paragraph (1) must take into consideration of technical aspects in the telecommunication provision and the principles of the Joint Tower usage.

(3)
The rule for determining the site of the Tower referred to in paragraph (1) must take into account the principles of good governance, carried out with transparent mechanism, and involve the role of the community in determining the policy for the efficiency and effectiveness of space structuring for the common interest of the people.
Article 5

(1)
The business field of construction service for building a 
Tower as a form of building with special function is a closed business field for foreign capital investment.

(2)
Tower Provider, Tower Manager, or Tower Contractor that deals in the business field referred to in paragraph (1) is an Indonesian Business Entity the  whole capital of which or the shareholders of which are owned by domestic business actors.

(3)
Telecommunication Provider whose Tower is managed by a third party must ensure that said third party complies with the criteria as Tower Manager and/or Tower Provider referred to in paragraph (2).

(4)
Telecommunication Provider whose Tower is built by a third party must ensure that said third party complies with the criteria of Tower Contractor referred to in paragraph (2).

Article 6
The Tower Construction must be in line with a certain specified standard in order to guarantee the environmental security by paying heed to the factors that determine the strength and the stability of the Tower construction, among other things:

a.
site/space of placing antenna and telecommunication equipment for joint usage;

b.
height of the Tower;

c.
Tower structure;

d.
Tower structure frame;

e.
Tower foundation; and

f.
wind strength.

Article 7
(1)
The Tower must be equipped with supporting means and a clear legal identity.

(2)
The supporting means referred to in paragraph (1) must comply with the provision of prevailing regulation, among other things:  

a.
grounding;

b.
lightning rod;

c.
power supply;

d.
Aviation Obstruction Light; and 

e.
Aviation Obstruction Marking.

(3)
The legal identity of the Tower referred to in paragraph (1) comprises, among other things:

a.
name of the Tower owner;

b.
Tower site or location;

c.
Tower height;

d.
year of building/installing the Tower;

e.
Tower Contractor; and

f.
Tower maximum load.

CHAPTER III
PROVISION FOR BUILDING TOWER IN CERTAIN AREA

Article 8

The License for Building Tower in certain area must be in line with the provision of regulation applicable in that area.

Article 9

The certain area referred to in Article 8 is an area the nature and the objective of which have certain characteristics,  among other things:

a.
airport/harbour area;

b.
military control area;
c.
cultural preserve area;

d.
tourism area; or

e.
forest preserve area.
CHAPTER IV

JOINT TOWER USAGE

Article 10

Telecommunication Provider or Tower Provider that owns a Tower, or Tower Manager that manages Tower, must provide the same opportunity without any discrimination to other Telecommunication Providers to use its Tower jointly according to technical capability of the Tower. 

Article 11

Candidate user of the Tower in submitting application for the use of the Joint Tower must at least provide information in his application, on, among other things:

a.
the name of the Telecommunication Provider and the responsible person of the Provider;

b.
license for telecommunication provision;
c.
purpose and objective of the requested Tower usage and technical specifications of the equipment used; and
d.
need of the height, direction, number, or Tower load.

Article 12

(1)
Use of Joint Tower by Telecommunication Providers must not create harmful interference.

(2)
In the event of occurrence of harmful interference, the Telecommunication Providers that use the Joint Tower must coordinate with one another.
(3)
In case the coordination referred to in paragraph (2) does not produce an agreement, the Telecommunication Providers that use the Joint Tower, the Telecommunication Provider that owns the Tower and/or the Tower Provider may request the Director General to act as mediator. 

CHAPTER V
THE PRINCIPLES OF USING JOINT TOWER

Article 13

(1)
Telecommunication Provider that owns a Tower, Tower Provider and/or Tower Manager must take cognizance of the legal provision regarding the prohibition of monopoly practice and unhealthy business competition.

(2)
Telecommunication Provider that owns a Tower, Tower Provider and/or Tower Manager must provide information in a transparent manner on the availability of capacity of his Tower to candidate users of the Tower.
(3)
Telecommunication Provider that owns a Tower, Tower Provider, and/or Tower Manager must use a queuing system by giving priority to candidate users of the Tower that have earlier   submitted requests for Tower usage by taking into account feasibility and capability.

Article 14
(1)
The Joint Tower usage among Telecommunication Providers, between Tower Provider and Telecommunication Providers, or between Tower Manager and Telecommunication Providers must be incorporated in a written agreement and registered to the Directorate General.

(2)
Registration of the written agreement by the Directorate General referred to in paragraph (1) is based on applications that must be submitted by Telecommunication Providers, Tower Provider or Tower Manager.

Article 15
The Regional Governments must take notice of  the legal provisions regarding the prohibition of monopoly practice and unhealthy competition in the construction of the Tower in their respective regions.
CHAPTER VI

FEES
Article 16

(1)
Telecommunication Provider that owns a Tower, Tower Provider, and/or Tower Manager are entitled to collect fees for the use of the Joint Tower from Telecommunication Providers that use the Tower.

(2)
The fees for the use of the Joint Tower referred to in paragraph (1) are fixed by the Telecommunication Provider that owns the Tower, Tower Provider or Tower Manager at an appropriate price based on calculation of investment cost, operation, return on capital and profit. 

CHAPTER VII

SUPERVISION AND CONTROL
Article 17
Supervision and control on the implementation of this Ministerial Decree are conducted by the Director General.

CHAPTER VIII

EXCEPTION

Article 18

The provision regarding the use of Joint Tower regulated in this Ministerial Decree is not applicable for :
a.
Tower used for the purpose of Main Network; or

b.
Towers constructed in the areas that have not obtained telecommunication services or areas that are not economically feasible.

Article 19

In the event that the Telecommunication Provider acts as pioneer in the area referred to in Article 18 point (b), the Provider is not obligated to build  Joint Tower.

CHAPTER IX

TRANSITIONAL PROVISION

Article 20

(1)
Telecommunication Provider or Tower Provider, that has owned a License for Building a Tower and has built its Tower before the ratification of this  Ministerial Decree, must adjust itself with the provisions of this Ministerial Decree at the latest within two (2) years since the coming into force of this Ministerial Decree.

(2)
Telecommunication Provider or Tower Provider, that has owned a License for Building a Tower but has not built its Tower before the ratification of this Ministerial Decree, must adjust itself with the provisions of this Ministerial Decree.

CHAPTER X

SANCTIONS

Article 21

The (Central) Government or the Regional Governments may provide administrative sanctions in the form of reprimand, warning, fine, or revocation of the license in accordance with the prevailing regulation.
CHAPTER XI
FINAL PROVISION

Article 22

This Ministerial Decree shall come into force on the date of its ratification.

                                                                      Done at:          JAKARTA

                                                                      On        : March 17, 2008

                                                                      ____________________

MINISTER OF COMMUNICATION AND INFORMATION TECHNOLOGY,

Signed

MOHAMMAD NUH
In case the English translation gives rise to different interpretation, please refer to the

original version in Indonesian language

